The question whether a will or other legal act might be executed in the form required by the lex domicilii or the lex rei sitae was rarely discussed by reason of the fact that the cases actually presented to the courts or to the jurists in their practice were wills executed in conformity to the lex loci. The validity of a will meeting the requirements of the lex domicilii was assumed by the early writers on the subject. "It is doubtful," says Lain6,' 0 "that the nullity of an act contrary to the lex loci actus was ever asserted by the Italian jurists." Many jurists of other countries 7De jure quod oritur ex statutorurn vel consuetudinum diversitate, tit. I, cap. 3, Nos. x fg.
S "The institution of public notaries fell early in this country into great disuse, and deeds and wills were drawn in private, with such legal assistance as the parties might think fit to obtain. Hence, it did not easily occur to the mind of an English lawyer that the necessity of recourse to a public officer, who would of course adopt the form of" his own country, might make the forms of the locus actus unavoidable." Westlake, Private International Law, 4 th ed., io.
9 De jure quod oritur ex statutorum vel consuetudinum diversitate, tit. i, cap. 3, Nos. x fg.
loH, 400.
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lost sight in the course of time of the fact that the rule locus regit actum was merely a concession to foreigners and held that a legal transaction, as regards form, must satisfy the requirements of the law of the place of execution."' Through the celebrated case of In re Pommereuil, decided by the Parliament of Paris in 1721, the imperative character of the rule became established in France.
II.
The rule that the lex rei sitae must govern the validity of all instruments disposing of immovables has never been questioned by English and American courts 12 or text-writers.'
3 The exclusiveness of the law of the situs has been deemed to rest upon such a strong foundation of public policy that there is to this Burr, io79, Lord Mansfield: "In every disposition or contract where the subject matter relates locally to England, the law of England must govern, and must have been intended to govern. Thus, a conveyance or will of lands, a mortgage, a contract concerning stocks, must be all sued upon in England; and the local nature of the thing requires them to be carried into execution according to the law here."
Curtis v. Hutton, i8o8, 14 Ves., 541, Sir William Grant: "The validity of every disposition of real estate must depend upon the law of the country in which the estate is situated."
United States v. Crosby, 18z2, 7 Cranch., 11S, Story, J.: "The question presented for consideration is, whether the lex loci contractus or the lex loci rei sitae is to govern in the disposal of real estates. The court entertain no doubt on the subject; and are clearly of opinion that the title to land can be acquired and lost only in the manner prescribed by the law of the place where such land is situate." U. S. v. Fox, 1876, 94 U. S., 315, Field, J.: "It is an established principle of law, everywhere recognized, arising from the necessity of the -case, that the disposition of immovable property, whether by deed, descent, or any other mode, is exclusively subject to the government within whose jurisdiction the property is situated." date no exception to the rule in England." In the United States a good many states have modified the common law by statute in favor of the continental view. The following jurisdictions allow a will executed in another state to conform to the lex loci: Alaska, 1 5 Arkansas," Connecticut," Iowa,,' Louisiana, 1 ' Maine, 20 Maryland, 2 1 Massachusetts," Minnesota, 2 3 Montana," 4 New
Hampshire, 2 , New Mexico, 2 North -Dakota, 2T Oklahoma, 28 Rhode Island, 2 9 South Dakota, 0 Utah," Vermont, 82 and Wisconsin. 38 The following allow it where the will is executed in a foreign country: Connecticut,"' Iowa, 35 Louisiana, 6 Maine, 47 Vermont,'" Wisconsin. 9 In Montana, 0 North Dakota, 5 " Oklahoma, 52 South Dakota, 58 and Utah, 5 ' the lex loci can be followed only when the testator's domicile is not within the state. In Iowa 55 and Wisconsin " a proviso is added that the will must be in writing and subscribed by the testator. 57 Fewer jurisdictions have adopted a similar modification of the common law in regard to the transfer of immovables inter vivos. Alaska, 58 Statutes of 1904, Sec. 8049.) In Maryland there is the following proviso with respect to testators originally domiciled in Maryland: "If the testator was originally domiciled in Maryland, although at the time of making the will or at the time of his death he may be domiciled elsewhere, the said will or testamentary instrument then so executed shall be admitted to probate in any orphans' court of this State; and when so admitted shall be governed by and construed and interpreted according to the law of Maryland, without regard to the lex domicilii, unless the testator shall expressly declare a contrary intention in said will or testamentary instrument. Code, 1904 80 "It may be doubted whether a British subject is entitled so far "exuere patriam,' as to select a foreign domicile in complete derogation of his British; which he must, at all events, do, in order to render his property in this country liable to distribution according to any foreign law," 2 Add., 171. 81 (1830) 3 Hagg., 447. See also Craigie v. Lewin, 1842, 3 -Curt. Ecc., 435; De Zichy Ferraris v. Hertford, x843, 3 Curt. Ecc., 468; affd., Croker v. Hertford, 1844, 4 The hardship of the imperative character of the rule was not sufficiently felt in England until 1857, when the will of an Englishwoman, executed in Paris in the English form, was declared void by the Privy Council, because it did not conform to the law of France, where she was domiciled. 84 As a result of this case, 83 Lord Kingsdown secured the passage of an act of Parliament, 6 through which extremely liberal doctrines with respect to the formal execution of wills disposing of movables and chattels real were introduced into English law. According to its provisions, "Every will and other testamentary instrument made out of the United Kingdom by a British subject (whatever may be the domicile of such person at the time of making the same or at the time of his or her death) shall, as regards personal estate, be held to be well executed for the purpose of being admitted in England and Ireland to probate, and in Scotland to confirmation, if the same be made according to the forms required either by the law of the. place where the same was made, or by the law of the place where such person was domiciled when the same was made, or by the laws then in force in that part of Her Majesty's dominions where he had his domicile of origin.
"Every will and other testamentary instrument made within the United Kingdom by any British subject (wherever may be the domicile of such person at the time of making the same, or at the time of his or her death) shall, as regards personal estate, be held to be well executed, and shall be admitted in England and Ireland to probate, and in Scotland to confirmation, if the same be executed according to the forms required by the laws for the time being in force in that part of the United Kingdom where the same is made.
"No will or other testamentary instrument shall be held to be revoked or to have become invalid, nor shall the construction thereof be altered, by reason of any subsequent change of domicile of the person making the same."
In the United States, Connecticut," Iowa, 88 accordance with the law of the place of issue.'* If the contract exists under the lex loci, although it cannot be proved under such law without the stamp, effect will be given to it by English and American courts, subject to any stamp law of the forum. The requirement of the stamp would be regarded in this case as relating merely to the proof of the contract and as falling within the rule that all matters relating to procedure are governed by the lex fori.
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The case of Leroux v. Brown 141 suggested a distinction similar to the above with respect to the fourth and seventeenth sections of the English Statute of Frauds. It was held in that case that tle fourth section of the English Statute of Frauds ("no action shall be brought") applied to a contract made in France which was not to be performed within the space of one year from the making thereof, so as to prevent its enforcement in England, for want of a written memorandum, notwithstanding the validity of the contract according to French law. The court intimated, however, that the seventeenth section ("no contract for the sale of any goods, wares, merchandise, for the price of io pounds or upwards, shall be allowed to be good") must be deemed to relate to the existence of the contract and not merely to the evidence thereof. 42 The 142 Jervis. C. J.: "The statute, in this part of it. does not say, that, unless those requisites are complied with, the contract shall be void, but merely that no action shall be brought upon it * * * * 'unless tbe agreement, or some memorandum or note thereof, shall be in writing,'-words which are satisfied if there be any written evidence of a previous agreementshows that the statute contemplated that the agreement may be good, though not capable of being enforced if not evidenced by writing." Maul, J.: "But we have been pressed with cases which it is said have decided that the words 'no action shall be brought' in the fourth section, are equivalent to the words 'no contract shall be allowed to be good' which are found in another part of the statute. * * * * It may be, that, for some purposes, the words used in the fourth and seventeenth sections may be equivalent; but they clearly are not so in the case now before us; for, there is nothing to prevent this contract from being enforced in a French Court of law." 143 56 and 57 Vict., ch. 71, Sec. 4. stituting the words "shall not be enforcible by action" for those formerly found in the seventeenth section, has removed every basis for such a distinction between the two sections in England.
The view expressed, bv way of dictum, in Lerou.r ,. Brown, in regard to the seventeenth section, has been adopted by the courts of the United States.
'1 4 The actual decision of Leroux v. Brown in regard to the fourth section has also met with the approval of our courts." 4 5 One or two recent cases seem to regard this section as relating to the existence of the contract."'u
Where the formality is deemed to relate to the validity of the contract the problem is presented: What law shall govern in this respect?
It is generally said that the law of the place of making governs.
7
The case most frequently relied upon in the United In view of the fact that the statute may be satisfied by a note or memorandum made subsequent to the time of the making of the contract, by an acceptance and receipt of part of the goods, or by the giving of something in earnest to bind the contract, or in part payment, it is evident that the contract exists without such writing, though it can be enforced only when the statute has been satisfied. The cases must, therefore, be regarded as limiting the term "procedure" so as to permit the enforcement of a contract which is valid where made. Story's position is not clear. In Sec. 28o he says: "'The rules already considered suppose that the performance of the contract is to be in the
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States in support of this statement is Scudder v. The Union National Bank, 4 " in the opinion of which the Supreme Court says: 'Matters bearing upon the execution, the interpretation, and the validity of a contract are determined by the law of the place where the contract is made." This statement was purely dictum. According to the view taken of the facts by the learned court no conflict of laws was involved in the case. 149 Moreover, the Supreme Court has not adopted the rule that the lex loci will under all circumstances govern the "execution, the interpretation and the validity" of contracts.
1 3
That it has not done so in regard to the formal requisites of contracts is made perfectly plain by the case of Hall v. Cordell."' place where it is made, either expressly or by tacit implication. But where the contract is, either expressly or tacitly, to be performed in any other place, there the general rule is in conformity to the presumed intention of the parties that the contract, as to its validity, nature, obligation, and interpretation, is to be governed by the law of the place of performance." 14891 U. S., 406 (1875) Co., 15 R. I., 380 (i886).
140 The facts of the case were as follows: A member of a Missouri firm, while in Chicago, verbally agreed on behalf of his firm to pay a draft which had been drawn upon his firm by Leland & Harbach, of Chicago. Under Missouri law an acceptance of a bill of exchange or an agreement to accept bills of exchange to be drawn in the future must be in writing. The opinion of the Supreme Court clearly shows that the court did not consider the question whether the law of the place of making or the law of the place of performance should govern the validity of a contract as regards form, for the learned court says: "There is no statute of the State of Illinois that requires an acceptance of a bill of exchange to be in writing, or that prohibits a parol promise to accept a bill of exchange; on the contrary, a parol acceptance and a parol promise to accept are valid in that State, and the decisions of its highest court bold that a parol promise to accept a bill is an acceptance thereof. If this be so, no question of jurisdiction or of conflict of laws arises. The contract to accept was not only made in Illinois, but the bill was then and there actually accepted in Illinois, as perfectly as if Mr. Scudder had written an acceptance across its face, and signed 'thereto the name of his firm. The contract to accept the bill was not to be performed in Missouri. It had already, by the promise, been performed in Illinois. The contract to pay was, indeed, to be performed in Missouri; but that was a different contract from that of acceptance. Co., 129 U. S., 397 (1889).
x42 U. S., 116 (i8gi).
Where the contract is entered into by correspondence the law of the place where the last act is done to make it a binding obligation will govern its validity as regards form.
5
Certain English cases can be best sustained by a recognition of the principle that a contract may conform to the law with reference to which the parties must be deemed to have contracted, though such law be not that of the place of execution.
15 Dicey I" is disposed to recognize this as an exception to the general rule that the lex loci governs. Certain cases in this country are to the same effect. In Hall v. Cordell, '5 the defendants of Chicago, at Marshall, Mo., verbally agreed with plaintiffs, bankers at the lItter place, that defendants would accept and pay all drafts drawn upon them by Farlow for cattle bought by Farlow and shipped by him to defendants from Missouri. Defendants refused to pay upon presentation a draft drawn upon them under this agreement. By statute in Missouri an agreement to accept bills of exchange must be in writing. Defendants contended that by reason of that statute the contract could not be the basis for a recovery in Illinois. The Supreme Court held: "We are, however, of opinion that, upon principle and authority, the rights of the parties are not to be determined by the law of Missouri. The statute of that state can have no application to an action brought to charge a person, in Illinois, upon a parol promise; to accept and pay a bill of exchange payable in Illinois. The agreement to accept and pay, or to pay upon presentation, was to be entirely performed in Illinois, which was the state of the residence and place of business of the defendants. They were not bound to accept or pay elsewhere than at the place to which, by the terms of the agreement, the stock was to be shipped. Nothing in the case shows that the parties had in view, in respect to the execution of the contract, any other law than the law of the place of performance. 25, "Possibly a contract made in one country, but intended to-operate wholly in, and to be subject to the law of, another country, may be valid, even though not made in accordance with the local form, if it be made in accordance with the form required, or allowed, by the law of the country where the contract is to operate, and subject to the law whereof it is made (? It cannot be said that the English and American cases have definitely adopted the lex loci as determining the validity of contracts as regards form, with the qualification that, where under the general rules of the forum governing the validity of contracts in general some other law is applicable, the contract may conform also in the matter of form to such other law. The chief point in controversy in most American cases relating to form has been whether the requirement of form related to procedure or to the substance. The question whether a contract with respect to a formal requirement admittedly relating to the substance should be subject to the lex loci contractus as distinguished from the lex loci solutionis has been rarely considered. The law applied in these cases was the law deemed by the courts to govern the validity of the contract in general. The thought that the parties had an option in regard to the formal requirements of contracts to comply either with the law of the place of making or with that of the place of performance did not occur to any court. There are dicta in English cases to the effect that capacity to contract shall be subject to the law of domicile, irrespective of the law applicable to the validity of the contract in other regards:1 " 7 whereas the courts of this country are agreed that the law governing contractual capacity is the lex loci contractus. 
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In regard to bills of exchange, the English Bills of Exchange Act provides that "the validity of a bill as regards requisites in form is determined by the law of the place of issue, and the validity as regards requisites in form, of the supervening contracts, such as acceptance, or indorsement, or acceptance supra protest, is determined by the lav of the place where such contract was made." (Sec. 72.) To this rule two exceptions are made. One relates to bills issued out of the United Kingdom which, as seen above, are to be regarded as valid though they do not comply with the stamp laws of the place of issue. The second exception, modeled after Art. 85 of the German Bills of Exchange Act, provides that "where a bill, issued out of the United Kingdom, conforms as regards requisites in form, to the law of the United Kingdom, it may, for the purpose of enforcing payment thereof, be treated as valid as between all persons who negotiate, hold, or become parties to it in the United Kingdom."
Before the Act it was uncertain whether an indorsement which did not comply with the lex loci should not be regarded as sufficient with respect to an acceptor, if it satisfied the law governing the acceptor's contract. 160 In the United States there are no cases on this point. The Negotiable Instruments Law, .which has been adopted by most of the United States, fails to lay down any rules governing the Conflict of Laws.
Dicey mentions two other possible exceptions to the rule that the lex loci is paramount with respect to the formal requirements of contracts. He says :"' "(i) The formal validity of a contract with regard to an fmmovable depends upon the lex situs (?).
"(2) A contract made in one country in accordance with the local form in respect of a movable situate in another country may possibly be invalid if it does not comply with the special formalities (if any) required by the law of the country where the movable is situate at the time of the making of the contract (lex situs)."
The second of these exceptions will probably be recognized by the courts of the United States in view of the tendency of the more recent cases to follow the English and continental view, which makes the transfer of title to personal property inter vivos dependent upon the law of its situs.
162
American courts are divided in regard to the first exception It has been held that where the formality relates to the substanc the law of the situs of the property must govern. 18l It is held that if the plaintiff waives his right to the land and sues for breach of contract the lex loci and not the lex rei sitae will determine the measure of damages. Atwood v. Walker, 179 Mass., 524 (2902); Finnes v. Selover, Bates & Co., io2 Minn., 334 (igo7) . The lex loci has been held to govern also the question as to the implied existence of covenants not running with the land. Bethell -'. Bethell, 54 Ind., 428 (1876).
Specific performance of a personal covenant valid under the lex loci, but not under the lex rei sitae, has been granted by the courts of the state in which the land is situate where it appeared that the acts called for could be done consistently with the law of situs. Poison v.
Stewart, x67 Mass., 211 (1897) . The English and American rules governing the formal validity of wills, deeds, and contracts, refer to the territorial law of the state or country in question. There is only one English case (an ex parte decision) decided under the Wills Act, which holds that the lex loci, as regards form, meant foreign law in its totality, inclusive of its rules relating to the Conflict of Laws."' It may be said, then, that in England and the United States, the law governing the validity of a will or deed in general, determines also, in the absence of statute, its reqfuirements as to form. In the case of contracts the lex fori will govern if the form in which the contract must be clothed relates merely to its proof. Where the formality relates .to .the validity of the contract, the governing law is not entirely clear, owing to the uncertainty of the English and American law with respect to the law applicable to the validity of contracts in general. It would seem that the law governing the validity of the contract in other respects will determine also its validity in the matter of form.
III.
Continental courts are agreed that the "means of proof" should be determined by the law governing the legal acts in question, and that only the "administration of proof" should be subject .to the lex fori.
1 " The mere fact, therefore, that the law of the forum requires written evidence where the amount involved exceeds a certain sum is of no consequence. On the other hand, no action will be given when none will lie, for want of written evidence, under the law applicable to the creation of the legal act. France. The first draft of the Freilch Civil Code contained tile following provision: "The form of legal transactions is governed by the law of the country in which they are executed or take place." 1 09 A special application of this general rule was found in Arts. 47, 170, 999. It seems that the framers of the Code did not intend to prescribe this rule absolutely, but to make compliance with the lex loci merely permissible. The article itself was dropped at the last moment because it was feared that its sweeping generality and laconic form might prove an embarrassment to the courts. The other articles, however, have found a place in the Code. In interpreting Art. 999, the courts have found no difficulty in allowing Frenchmen abroad to execute their wills either according to the local law or according to French law.v7 0 As to foreigners executing their wills in France, it was held, on the other hand, following the doctrine of In re Pontmereuil as regards form, comply with the provisions of the lex loci or with those prescribed by his national law. This rule seems to apply to wills disposing of movables or immovables. A will disposing of immovables will probably be valid also if it is executed in conformity with the law of the situs of the property, 1 73 and a will disposing of movables if it satisfies the requirements of the lex domicilii.
The rule locus regit actum is applicable to the formal validity of contracts in general, including bills and notes.
1 74 It is said to apply also to contracts relating to immovables and to transfers of immovables except as to recording and matters directly affecting the property r~gime.2 7 An option is allowed in the case of contracts between the lex loci and the national law, if common to the parties, 76 and, in the case of transfers of, or of contracts relating to, immovables, between the lex loci and the lex rei sitae. Whether the courts will allow a greater selection is uncertain. By an express provision of the Civil Code (Art. 2=28), based, it would seem, upon a legislative mistake.
77 the lex rei sitae is made obligatory with respect to the execution of mortgages on immovables situated in France.
Where a will has been executed in accordance with the lex loci (French law) and the national law of the testator has expressly 
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prohibited the use of such form by its subjects abroad, French courts will not give effect to the prohibition, but will uphold the w ill.
8 '
Whether the above rules are to be understood in a renvoi sense is undecided. Italy. Art. 9 of the Preliminary Dispositions of the Italian Civil Code provides: "The extrinsic forms of acts inter vivos and of last will are determined by the law of the place in which they are made. It is within the power of the testator or of the contracting parties, however, to follow the form of their national law, provided it be common to all of the parties 80 The rule locus regit actum accordingly is obligatory, with an exception in Iavor of the law of nationality. A will is valid, irrespective of the nature or the situs of the property disposed of, if it complies with the lex loci or with the national law of the testator.'
A contract is valid, as regards form, if it satis- With regard to commercial obligations the Commercial Code, Art. 58, contains the following:
"The form and essential conditions of commercial obligations, the form of acts required for the exercise and preservation of rights springing therefrom and for their execution, as well as the effect of the acts themselves, shall be governed by the laws and usages of the place where said acts take place or are to be performed, reserving in all cases, however, the exceptions established by article 9 of the Preliminary Dispositions of the Civil Code with respect to persons subject to the same national law. fies the lex loci or the national law common to the parties.
8 ' Art. 1314 of the Civil Code requiring under the penalty of nullity all agreements for the transfer of immovables to be in writing, is held to be obligatory upon Italians as well as upon foreigners. The instrument itself may be executed in the form customary in the place of execution.
8
The same rule probably applies to mortgages on Italian immovables.'"
The Italian courts will recognize an express provision of the national law of a party forbidding the execution of an act in the form athorized by the lex loci and will hold such an act void.
85
As the renvoi doctrine has found no place in Italian jurisprudence the above rules are to be understood as referring to the territorial law of the foreign state or country, exclusive of the rules relating to Private International Law.
188
Spain. The Spanish Code provides in Art. ii: "The forms and solemnities of contracts, wills and other public instruments are governed by the laws of the country in which they are executed."
The lex loci is obligatory and compliance with some other law, in the matter of form, is not allowed. Germany. Art. ii of the Law of Introduction of the German Civil Code s 88 lays down the following rule in paragraph I, sentence I: "The form of a juristic act is determined by the law governing the legal relation forming the object of the juristic act." Paragraph 2 of the same article prescribes this rule absolutely for the creation or transfer of real rights.'" In regard to all other acts an exception to the general rule is authorized by sentence 2, of paragraph i, according to which "compliance with the laws of the place at which the legal transaction is entered into is sufficient."
Paragraph 2 does not say that if the law of the situs of the property should allow the creation of real rights in such property by the mere agreement of the parties the lex loci will not be applicable to the agreement, nor that executory contracts relating to land shall be governed by the law of the situs. Both questions will have to be answered by the German courts in the light of the general principles underlying the Conflict of Laws laid down in the Civil Code. 189 In order to appreciate the real import of the German provision it is necessary to bear in mind that under German law, contrary to the law of England, the United States, France and Italy, the agreement of the parties does not operate as a transfer of property rights. For the transfer of title, a so-called real contract (dinglicher Vertrag), which, in the case of personal property, consists in the delivery of the article, and, in the case of realty, in its Auflassung, is required. These acts in the nature of things must be done at the situs and must conform to its law.
"In so far, however, as public instruments are necessary for the transference of real rights in immovables," says Bar, "these may, according to the general rule, be executed in a foreign country, and then as regards their form the rule 'locus regit actum' will apply." Bar, Private International Law (Gillespie's transl.), Sec. 227. 190 One or two cases before the adoption of the present Civil Code held that the lex rei sitae would govern the formal validity of contracts for the sale of immovables. Oberhofgericht Mannheim, Feb. i, x866, Seuffert's Archiv, XXII, No. 2o4; 0. A. G. Liibeck, Dec. 30, 1839; Seuffert's Archiv, VIII, No. 2. This -view was expressly sanctioned by the Prussian law (A. L. R., I, 5, Sec. x5). The Imperial Court seems inclined to adopt this view under the present Civil Code. It held in a recent case (R. G. LXIII, i8. March 3, i9o6) that Sec. 313 of the Civil Code was not applicable to a contract made in Germany for the sale of foreign realty.
Wills disposing of either movables or immovables may, as regards form, comply with the lex loci or with the national law of the testator at the time of the execution of the will.11 A will validly executed according to either of these laws will not be invalidated by a subsequent change of nationality.
9 2
Contracts may conform to the law of the state with reference to which the parties must be deemed to have contracted, 193 or The case did not call for a decision of the question whether the lex rei sitae was imperative nor whether a contract made abroad with reference to German realty must conform to German law. The only point decided was that such a contract may conform to the lex rei sitae. The court, by way of dictum, suggested, however, that the lex rei sitae governs absolutely, observing that, while the legislator had not in express terms prescribed the application of the lex rei sitae to executory contracts, an intention so to do could be gathered from sentence z, par. I, of Art. II. .See note to case in Zeitschrift, XVI, 331.
The German jurists are generally agreed that a contract to sell land should be sufficient as to form if it satisfies the lex loci. Bar 202 While par. 3 is framed especially with regard to Germany, it embodies in fact a general principle. Planck, Biirgerliches Gesetzbuch (3d ed.), VI, 94.
203 The present Code contains no provisions relating to the law governing the validity of contracts. The Imperial Court has since the adoption of the Code followed its former practice, holding that the intention of the parties shall control and that in case of doubt, the parties shall be deemed to have contracted with reference to the law of the place of performance. R. G. XLIII, 156 (Jan. x6, 1899); R. G. LIV, 311 (April 23, i9o3) ; R. G. LXXIII, 379 (April ig, xgio). In favor of the lex domicilii, see R. G. LXI, 343 (Oct. 12, 1905) .
Under what circumstances a bilateral contract which does not comply, as regards form, with the lex loci will be valid, is not settled. German courts tend to divide a bilateral contract into two unilateral obligations which may be governed by different laws. See R. G. LXVIII, 203 (April 4, I9o8); l_ G., Jan. 21, i9o8, Jurisitische Wochenschrift, XXXVIII, x92; R. G. LI, 218 (April 21, igoi); 1. G. XLVI, 193 (April 28, xgoo) Germany, conforms as regards requisites of form to German law, such note or contract shall be treated as valid with respect to all who become parties to such a bill or note in Germany; (2) that where the parties to a bill or note executed without Germany are Germans, compliance with German law shall be sufficient. The question whether the German courts will recognize the superior authority of the law governing the validity of the legal 104 Where the contract is entered into by correspondence the older doctrine was that the law of the place where the acceptance was mailed should be regarded as the lex loci of the contract. Savigny, Conflict of Laws, 214. The modern German jurists agree in holding that it is improper to assign to such a contract a fictitious situs in either of the states concerned, the contract having as close a connection with the law of the state of the offeror as it has with that of the state of the offeree. Unless the contract satisfies the formal requirements of the law otherwise applicable to the contract it is necessary under this view that it comply with the law of both countries. Renvoi, which is sanctioned by the German legislator in certain cases, is inapplicable to the rules governing matters of form except perhaps where the law of nationality intervenes. 2 1 7 IV. Two principal questions are suggested by the preceding comparison of the law of England, the United States, France, Italy, Spain and Germany.
z. Which is the law governing upon principle, wills, deeds, and contracts in the matter of formal requirements?
2. Is it practicable and, if so, to what extent, to allow the parties a choice in this regard between different laws?
In regard to the first question there are two views: (i) the view adopted by France, Italy and Spain, that the lex loci is the governing law; (2) the view adopted by Germany, England and the United States, that the lav applicable to the validity of the transaction in general shall cobtrol. Upon principle it would seem that the latter view is correct. A requisite of form prescribed for the existence of a legal act is an element entering into its validity, which in the nature of things should be governed by the law determining the validity of the act in other respects. Savigny 105 was the first writer to lay down this rule. He says: "What local law is applicable to the particular legal act in respect to its form? From this alone, in many instances, is the validity or invalidity of the act to be discovered.
"If we consider this question from the general point of view, from which the whole foregoing inquiry has been conducted, we can hardly hesitate as to the answer. We must ,as it seems, judge The German Bar Association has placed itself on record as opposed to renvoi in connection with the law of obligations. Verhandlungen des 24, Deutschen Juristentages, IV, x27. 103 Private International Law (Guthrie's transl.), Sec. .38.
of the requisite forms according to that local law to which the juridical act is itself subject according to the rules already laid down."
The same view is supported by a consensus of juristic opinion in Germany and by a considerable number of jurists in other countries°1
Against the above view the general argument may be advanced, that with the development of the science of Private International Law there is a tendency to separate certain elements entering into the validity of a legal transaction and to subject them to a law of their own, and that in accordance with such tendency the formality of a legal transaction, like capacity, might be placed under a distinct law. That such a view should find support in countries in which capacity has been raised to a status fixed by the party's national law, or law of domicile, regardless of the law otherwise governing the legal act, is natural. The most thorough attempt to justify this view upon principle has been made by Buzzati.
2 00 He regards all laws concerning the form of acts as relating to the morals, the religion, the political and the economic interests of the country in which they are done and to be laws of public order, binding upon all parties within the jurisdiction.
0 1
This conception of the fundamental nature of the formal requiremefits of legal acts may be true in particular classes of cases, but it cannot be supported as a general proposi-
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tion. Of what possible interest, for example, can it be to a state in which a testator is not domiciled, and in which he leaves no property, whether a will executed within its territory is subscribed by two or by three attesting witnesses, before one notary and two attesting witnesses or before two notaries? Nor can it be contended that the local law must be followed in the interest of the party and his family, for the local law may actually furnish less guaranty that the act in question represents the free expression of the party's will than if the law governing the transaction in general had been followed.
Most authors do not attempt to justify the rule locus regit actum upon principle, but base it upon mere tradition or upon grounds of utility. 20 2 They are generally of the opinion that the rule is not obligatory, so that the parties may follow some other law. Most French and Italian authors restrict the option allowed to the lex loci and the national law of the parties, excluding the law governing the validity of legal acts in other respects. In so doing they depart both from principle and from the true historical basis of the rule locus regit actum. Were the utmost freedom permissible in the matter of form, no fault could be found with the view that the parties might choose, among others, the form sanctioned by their personal law (lex patriae or lex domicilii) ,20 But no valid reason, it is submitted, exists for a substitution of the national law of the parties for that governing the legal act in general.
The rule that legal transactions as to form are subject to the law governing the validity of the transaction in other respects is thus the only one resting upon a scientific basis. The German legislator deserves credit for having established this principle in the Civil Code.!04
The 208 "This competence (lex patriae.)," says Pillet, "it must be admitted, is not so clear in the present case as it is in other branches of the law, but the protective character of laws of this sort is sufficiently marked to permit a subject to take advantage of them abroad. 
17, 1905.
In the United States there is precedent for the introduction of an option in regard to a matter affecting the validity of a legal transaction. The prevailing doctrine relating to the defence of usury is that the parties may contract either with reference to the law of the place in which the contract is executed, or with reference to the law of the place in which the contract is to be performed, or even with reference to the law of some third state with which the contract has a direct relation. 07 The nature of the instrument is here essentially dependent upon its form. Absolute certainty in regard to its character is of the utmost importance. A fixed rule must therefore apply, which in the nature of things, is the law of the place of issue. The qualifications contained in the English Bills of Exchange Act might properly be followed.
20
. Nor can there be doubt as to wills disposing of personal property. Compliance with the lex loci should be allowed whether the will be executed in one of the United States or in a foreign country, provided the will be in writing and subscribed by the testator. The limitation of the rule locus regit actum to cases where the testator is a non-resident of the state, contained in the statutes of some states, rests upon no solid foundation.
A reasonable doubt may be felt in regard to the extension of the rule locus regit actum to contracts affecting land and to transfers of land. Story considered the objections to the application of the lex loci in this class of cases as insuperable. He says: "They seem wholly to have overlooked, on the other side, the inconvenience of any nation suffering property, locally and permanently situate within its own territory, to be subject to be transferred by any other laws than its own; and thus introducing into the bosom of its own jurisprudence all the innumerable diversities of foreign laws, to regulate its own titles to such property, many of which laws can be but imperfectly ascertained, and many of which may become matters of subtle controversy. ' 209 These objections are clearly inapplicable to deeds or wills executed in one of the United States, or in countries in which the law of real property and the modes of conveyancing are substantially identical with those obtaining at the situs. As to these, certainly the lex loci could be safely adopted. Nor would the adoption of this rule for wills executed in foreign countries result in serious inconvenience. Self-interest would prompt parties residing abroad to execute their wills relating to such property in the form prescribed by the law of the situs in all cases where it is practicable for them to do so. Recourse to the local law would be had only in rare cases of extreme necessity.
Similar considerations would suggest that the lex loci should be adopted also with regard to deeds. According to Foote, the doctrines of the common law governing the transfer of realty resulted, not so much from the fear of difficulties in the interpretation of foreign wills or deeds, as from its "spirit of exclusion which has applied the lex situs in England to every conceivable question affecting the soil." 210 Notwithstanding the fact that the reasons of necessity advanced for the adoption of the lex loci in regard to wills are less strong in the case of conveyances inter vivos, it would seem that the liberal policy of allowing the formal execution in accordance with the lex loci, which has * been adopted by Illinois, Kansas, Michigan, Minnesota, Nebraska, Ohio, Oregon, Vermont, and Wisconsin 2 1 1 should be approved. In the case of both wills and deeds, the legislator should require 209 Story, Conflict of Laws (8th ed.), Sec. 44o. the instrument to be in writing. In the case of deeds he should further require that the signature be acknowledged before a proper officer.
There is no reason why in certain cases the legislator should not go beyond the views above expressed and allow compliance with the lex domicilii and the lex fori. Following the example of Lord Kingsdown's Act, compliance with the lex domicilii of the testator at the time of the execution of the will may very well be regarded as sufficient for the formal validity of a will disposing of movable property. As far as the lex fori is concerned, we have seen that in England and in some of the-United States, the statute of frauds of the forum is held to apply to contracts executed in another jurisdiction, on the theory that the requirement of form relates merely to the evidence of the contract. From the standpoint of the Conflict of Laws, this doctrine is unfortunate since it makes the enforceability of the contract dependent upon the law of the place in which plaintiff may happen to bring the suit. The doctrine can be sustained, of course, on the .theory that the statute of frauds of the forum establishes a rule of public policy to which all foreign acts must yield. It would have been preferable had our courts held that the statute of frauds did not establish such a policy and was applicable only to contiacts executed within the enacting state. A change in our law in this sense by legislation is desirable.
In another direction the lex fori could properly be given a wider application. The legislative purposes underlying the provisions as to form are various. In the case of contracts and wills disposing of movables, the principal object would seem to be to furnish a certain guaranty that the act in question is the deliberate and voluntary act of the party. In the case of dispositions of realty inter vivos or by will, on the other hand, security of title to land plays a prominent part. Whenever the requirements of form rest essentially upon considerations of the former sort, there is no good reason why a transaction should not be sustained if it satisfies the lex fori. Whenever an act complies with the formalities required by his own legislator, the judge of the forum must regard it as the deliberate, voluntary, and binding act of the party. 212 If the formal validity of a legal transaction 212 Lain6 was the first jurist to advance the theory that an act should be regarded as valid as regards form if it satisfied the lex fori. Journal, XXXV, 681-685; see also, Pillet, Principes de droit international privi, No. 263. 
